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STATE OF HMONTAMNER
BEFDRE THE BOART OF PERSONMEL AFPEALS

IN THE MATTER OF UNEAIR' LASOR PRACTICE CHARGE d¢=92r

GREAT FALLS EOUCATION EUZBRORT
PEREONHHEL ASSCCIATION, MEL/HER,

Complainant,
=g = FIHAL DHDER

SREAT FALLE FUBLIC =CHOOL
DISTRICTS HO. I AND- -1,

| T ] i A B o T

Defendant .
R N R R N T e

The Findings of Tacgt; Conclusiens of Lawi and Aecommertlsd
arder were issused by Joseph V. Haronigk, Hearlng Examiner, on May
a6, 1553,

Complainant'n Exceptions Ea Ehe Findings af  Faetr;
Conclugstans of Law' and Pecommendsd Order were filsd by J, Dennis
Morean, Attorney for Complainant, ‘on Juns LB, 1333,

oral arguments was scheduled before the Board of Ferconnel]
Aopeals on Wednpsdaly, Beptember 29, 1993 at 10000 A M. HOT-

Bfteapr peviewing bhe record and copsidevipg the brisfs and
oral Arguments, the Board ordera g8 Foallawe:

1. The Hearing Exapinér’s Finding of Faoct arse supported by
suhstantlal evidence and are hereby adopied.

2, The Hearing Exapiner's Conelusions o0f Law nunbers 1
through: & are ‘Ieqgally gorrect :and are hereby affzrmed and
sdopted. Concluslons of Law pumber 7 is net legelly corrsct and

5 hereby reiected ond wacabed,
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e The Board substitutes the following Conelusion of Law

in placa af that rejected in the preceding parngroDii
Th. "The trecord presented L1s sufficient to show that
goad Faith negotiatliong did not eecur.  As concluded abovo;
the tobseeco frese poliey and ity effects Ere & mandatory
subject of bargining. 3y requiring the Complainant to entaer
into 8 separate bargaining process oyver this sipngle issue

{outside gf ‘the existing negotiations]” the Defendant

improperly established a bifurcated negotiation system: The

impositdion of thig unilateral reguicemant by the Defsndant
canstitutes & rtefusal to horgoinm im gepd Eaith. !

4 The Board ales reiseta the oOrder of the Hearing
Evgriney . Iy place of thie Heatrlng Examiner'sa ofder and in
aocordance with the preceding Eindings: and conclusions, ths Saard
otder ag follaows:

IT IS ORDERED thatr the Defendant ls  guiley of an upgaly
labor practice for remquiring two=tisrsd bargaining over 3
mandatary subjast of bargoining:

= =5
DATED this =/ = day of octobar, 19%3:

BORRD OF PERSONHEL APFREALS

?ﬁEﬁvzWﬁﬁ'ﬂx

WILLIS H. HCEEQN
CTHATEMAR

Board meombers Elepnpetr, Henry, Talcott and Schnelder conciir.
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STATE OF MOWNTARKA
ODEPARTHMENT OF LABOR AND INDIUSTRY
EORED OF PERSONNEL APPEALS

IN THE MATTER OF UNFATR LABOR PRACTICE CHARGE 310-93

GREART FALLS EOOCATIONAL SUFPGRT)
PERS0ONNEL RSSOCIATION, MER/MER, )

Complainant,
FINDINGSE OF FACT;
CONCLUSTONS OF LAW;
ORODER

Vs,

GREAT FALLS PUBLIC ECHOOL
DISTRICTS HO.- 1 AKD A,

—— o o i

Defendant .
- - b L3 Ld - - & Ei *
i INTRODUCTION

O May 15, 1992, Graast Falls Bducational Support Persennel
Aespciation, MEA/KER, herein after bthe Complainant, [iled an
Unfalr Labor Practice Charge alleging the Great Falls Public
Schonl Districtes 1 and &) hetreinafter tho Defendant, was violat-
ing Sackion 33-31-401 (5], rafusing ko bargaln i good. Ealth, by
unilacerally implementing-a no amckling polley. The Defendank
denied . any law of wviclation, An Investigation Report and Deter-
minntion ieesucd by the Board on November 10, 1282, found: probable
merit in the charge sufflelent to warrant a referral to an
evidentiary hearing.

Prior to the hearing, Complainant soved to consglidate this
charge with another Filed HNovemoer 23, 19582, lﬂ#DlV;ﬂg tlie aama
Partles. The Defendant cbjscted Decembexr 23, 1%33, to charge
consalidation,: The:November 23, 19233, charge was:-in board

process and yvet undetermined g8 sufficient to support referral co

EBl an-avidentiary hearing. Due to status of the matter beinc only

-1_-
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in process, the Motion for Consolidation Request was denied by
Order igsved December 29, 18032,

A Eormal hearing on the above matter was conducted Janu-
ary 13, 153, 1in Great Falls, Montana. Parties pressent, duly
sworn, and ocffering testimony included: UniServ Director, Jane
Finlde;: Benefit Coordinator; GOwen Williams; Christie Deck, and
Rick DOFfHooge, FI.l':prl'-_'Eu'-.'nl_'Ell;J'.*.l'ﬂ:“: ol Manbana School Boards Assooia-
Lisn. The Complainants were ageisted In case presentation by
Actorney, J. Dennis Moresn, and the Defsndants by Rriyn "Bubeh”
Ficwman, Represcntative, Montana School Boards ABscciabion.
Documenes admikbed Eo Che record included: Complainant's Exhibits
1-28, Regpondent Exhibits A-I and, through admisistrative pobicos,
the charge, ‘response, investigation Teport, motion and ruling.
IT. I8BUE

Dic the Defendant refuse to bargain in good Caich.

III. FINDINGS OF FACT

L The parciss' Collective Bargsining Agreement [(Exhibic
1) ‘wae to expite Docomber 31, 1591. On Octobor 2, 1991, (Exhibic
2} the Complalnant reguested negotlabions, The Defendant was
cotalderding a no smoking policy and chis matter identified ag a
bargaining subject, The Complainant inteonded to bargain the
policy and ot the effects of the policy. {(Comalaisant’'s Posk-
Bearing Bziesf Page 2, Line I4-18)

A The Defendant under Section 50-40-201 MCh is-reguired

to regulate smoke In work areas as followe:

B =

in work areas in local goveroment buildinos

In officesd and work ar=asg 1n bulldings maln-
tained aa a policiecal subdivision, except a
aehool or communicy ecollege facility desig-

= -
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dant had reached agreement with the Defendant regarding the
tobacca frea palicy.

& The Defendant had established a separate bargaining
tedm which only bargained the tobacco free achonl policy not
other contract subject matbers so- that 5 uniform tobaccs frec
sohonl policy. would hopefully exist with 311 nine of the bargalmn-
i units.: With thig inktent; the defendant refused to bargain
the tobacco free policy a8 part of other donliract terms indepan-
gent or without thelr tobacoo free policy negotidbing members:
come of the Defendant’'s tobacco free policy negotiating team
members were also members of the obther contract issues bargaining
Eegm, O March 23, 19492, Ilmpasse with the Complainant regarding
the effecte of che cobaccoo free schesl naliey was declared.
[BExhibic D=7 O May 7 195%2% dnd June 1%, 1592, mediarcicn
pecRlons between the Complainmant and the Defendanc wers concludad
without confliet resolution. On May 19, 18%3. bhis Unfair Labor
Practlce Charge was filed.

e, The Defondant's policy proposal changed during the
process of the discusalons from forbidding smoxing during school
hours: on buildings and grounds with scme enploves cesgation
agsietance o a ban at all times in school buildings and grounds
gbEill ipcluding ceagabtion assistance bok adding discipline for
policy ylolation, [(Complainant briel pags 7, line 2-5)

T The Complainant contended the smoking policy implemen-
tation is n substantisl moterial change in working conditicns and

a mandatary subject of bargalning eicing W-I Forest Products, 304

MLER B3 135 LRERM 1051 (19391) In W-] Forepk, supra, A decermina-

tion was issued indicating Ehat unilateral smokino bans were or




ara a violatlan of the collective bargalning sgreament. SHased on
this ratlonale the Complainant contends that the smaking policy
waE & mandatory subject of bargsining - and that the echool dia-
trict refused to barxgain this mandatory subject 1o good faith as
regiired; (Page 4, brisf Iine 10) The Defendant. according to
che Claimant’as argument, engadged in surlace bargaising docided
impasse prematurely and implemented the polioy 1n vwiolation of
33-31-401(5) . The Complainant’s argument as provided in Post-
bearing Brief page d indicateass:

Reatrlictione on emplovees amoking ln the work
place are changes effecting working condi-
tions., A total ban is a subsetantial and &
material chango in those working conditicns.
A smoking ban is a mandacery subject of bar-
Ez:l.'.i.l.',:i|.'.5r1 W-% PForost Producte, 304 MLEE 83,
1an 1 LEBRM 109 J1oe1h, Son alpo Faywette
County Aresa Vo-Tedh Schood, 94 Lk Bog (185%0),
and Bagler Electrle Company, 94 LA BaF
(15307, where arbitratore found upilateral
impositicong of 5 smoking ban to be a wviola-
tion of the collective bargaining agreement
in that it was a change of past practice.

The Mestrict chviously wae aware that the ban
was B mandabory sunject of bargaining, ik
wennt Ehrough Eha farmaliky of surface bhar-
gaining in a pale attempt bEo meet the re-
gulremsnt .

The District's actlone were not good faitch
bargaining but contrived bEo croate ah impasse
po it cobld unilaterally implement its tobac-
co ban., The Diabrliet acticns are an upfair
labor practice in wviolatlon of Section
35-31-401, MChR. If a party’'s bad fzith bar-
gaining or unfair labor practige precludes
reaching an agreoment, the resulting impasse
18 ot a '-.r.'J.li-l:]_. cifee, cand o oany changes kthe parey
anilaterally makes one fllegqal. . o &

£ The Complainant, in part, contended the use of a sepa-
rate bargaining team Epr only negatiationg relating to the
Eobaces fres polley which wera pot an inktegrsl part of other

fndividusl unit contract bargaining demonscraktes: a refusal to
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bargain in goed faith. Both parties claimed the other party

glther refused to make any proposals or counter propogals or

bargain 1n good faith without GUnnecessary constraints or unalter-

able positions., Both parties also found the opposing party's

position or actioos fruskrating.

Iv. CONCLUSIONE OF LAW

H

The Board of Personnel Appesls has Jurisdistblan owve

I

this complaint under applicable Montana and Federal TLabor Rala-

Eions Low;

3

The Montana Bosard of Peracnnal Aopeals has hald:

« « <R unilatersl change, that is a change
initiated by the employer without bargaining
with the union, in s mandatory subject of
barcaining is & refusal Lo bargaln in good
faith an 15 a per se unfair labor practice,
HLED -, Katz, 368 O.8; 735 {1Be3y,

The Montana Supreme Court has approved the
practice of thes Bosrd of Personnel Appeals in
using federal court ang FLREE presidents - a
guldelines in interpreting the public empioy-
piE collecEive bBargaining ack and the sgEate
et 18 poosimslar o LMRA Btake Department of
Highwave . Publiac Emploverns Crafk Council,
165 Mont. 349, 529 pad 785, B7 LREM 2141
{1374y s AFSCHE Local 2330 +», Cley of Bil1l-
ings, 171 Mont. &0,.555 #2d.507, 3% LERM 2753
(157a} » Btate ax wal. Eoard of Personnal
Appaals v. Digirick CQoort, LB Mong, 42 5494
P2d 1117, 103 LERM 2257 (1979); Teamsters
Local 45 v, GBtave ex rel, Board of Pergonnel
Appeals, 195 Mont. 272, 635 .B2d 1310, 110
LERM 2012 (198Z); City of Qraag Falle v,
Youna {Young IIX), 211 Mont., 13, &BE P24 185;
1159 LRRM d632, [1384],

The Public Employees Oollective Bargaining dot, follows

FUpTa,

Tha U.5, Supreme Court held in 1962 that an
employer’'s unilateral chapge in a ¢ondition
&of employmsnt; .  may be held to vialate Seo-
tran Bla) |5) [Eimilar ta Seccion 39-31-4014%)
MCA] aven In the abeencs of a finding that
Lhe employer was guilty of pver-all bad faith
bargaining becavse conduct amounts Eo a ra-

G




1 fusal te segortiatse shout bhe mabber and must
pf nedesalty obesbruct bargaining, AATPR .

2 Eagbern Montana College, ULE 2-B2 {(10EZ).

3 The Board similarly relied on Katz in finding that unilaber-
Al imposition gf an in-district residency regqulrement was an

41 untair labor prncti:c, MEAR v. Mussellohell County Schaoo] Eiﬂhtiﬁﬂ
(Roupdup) , ULP Ma. &-77 (L9977},

Dnce practices ays established, an employer

i ig "reguired to bargaln in good faith; weol-
lateral changes cannot, ., .evwen if (the prac-
T tices] are nob contained in the oontyact;
unless, . .thora exists a waiver by che party
4 to wnom the duby to bargain i owed., 1o the
ipotant cage. - . ino waiver]| was chtained by
4 the Oefendanlk orior to making the change in
evaluation profadure." 'Bozeman Bducation
1 Asmociaticon v, Gallatin Counkty School Dig-
Etrick MWe. 7. [Bozaman), ULE No. 43-79 (1881).
11
< [ As pointesd out in Defendankt's Brietf:
152

in Taff Erpadcasting Company, &4 LRERM 14685,
13 153 RLRB 55, Eha:Hationpal Labor Relations
Boarc said:

14
An employsr wiolatee his duty to
15 bargain if when negociations are
sought or sre in progress he uyni-
1a laterally institutes changes ip
pxisting berms and condibtions af
17 enployment .  On the othsr bhand,
afrer bargaining o an impasse,
LE that is, after good faith nagotia-
! tions have exhausted the process of
19 congdluding an agresment, tho om-
ployver doss not violate BEhe sk oy
24 making dnilateral changes thet arze
. reaspnably comprehended within lila
Z1 | pre-impasge proposals.
23 The Board of Persennel Appeals has adopted
the theory of and the test for impasse estab-
23 lished inn Tatf Erundﬂnntinq, gupra:, Ses [OLP
I T=R% and 2-8%, INOE, Local <00 and Teamskers
24 Local 2 w. PFlathead founky,
25 That tesr is as follows:
25 - 1 the Dargain histary
B3 Lhe good Faith of the partles
2% in megociacicns,
C. the length of negotiations
28 [frequont, numerous, cx-
0 =
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hauat -- exploring 85ll ground
for settlemant),
d, imporcance of the issus oY
impassa a5 to which there iz-a
gigagreement (mandatory sub-
ject of Bargainingl ,  and
=, the oconbemporanecius undéer-
ebanding of the parcies as to
che nagotiations (positlons
golidified) ,
5. The tobacco free policy and its effects ars found to be
a mandatory subjeect of bBargaining in this case. The positicna
nffered by the parties relating to whebher or not the subject of
the amoking policy and/or its effecte L8 a mandatory subject of
bargaining. show' that the smoking pelicy does involve a material
change in working condibticns and as such a mandatory subjeck of
bargaining,
A The primary fggus for decermination in thies macter-is
whether or not the Defendant refused to bargain 1o good faith.
T The record presented is inefficient to-show that good
faith negotistions did nat occur, Whils phe positiong af bthe
parties; as is normally the case in negotblationa, invelves gome
positioning - emphasis, statem=nt, evaluation relating co effects
or:gravity: the: record presented 15 inpufficient to syupport a
Finding that the Defendant engaged in surface bargalning or did
not bargain in.good faith.
V. RECOMMENTOED ORDER
The Unfair Labor Practice Charge in this matter is hereby
digmlaged. The Defandant i found to have engaged i6 good Laikh

bargaining regarding the smoking palicy and implemanted that

policy afcer impasge had accurred.




WI. GBRPECIAL HCOTE

In acecardance with Board Rule AEM 24.25:10742) the pbove
RECOMMENDED ORDER shall becoma the FINAL ORDER of this Board
unlesa written exceptiong are filed within twenty (20] days afber
gervice of these FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOM-

MEMDED ORDER upon Lhe Parbley,
Entered and dated chis ;:hi, day of May, 1353,

BEUARD OF BERSONNEL APPEARLE

gaaegﬁ W HEEQﬂitH

Hearing Examiner

L - L] L] L] L - - bl &

CERTIFICATE OF HAILIMG

The undersigned hersby certifisd that true and correct
coples of the foregoing documents were, thie day served upon che
following parties or such parties’ attocrneys of record by depose-
iting the same in the U.5. Mail, postage prepald, and-addreesed
as follows:

s Nonnis Moreen

CRACONTSTER DEISCOLL & MOREEN
260 Morth Mantara Avernis
Helenas, MT S5801

Arlym "Butch" Plowman
Momtana Schonl Boards Asscciation

One Sauth Montana  hveriie
Helena, MT S55&01

DATED this &i day of May, 1332,
E \E B !ﬁ D | |

DR221.6




